Introduction
In Latin America, indigenous people are highly marginalized and excluded in political, socioeconomic, and cultural terms; moreover, in many countries, they are numerically weak.
1 They therefore face signifi cant obstacles in 1 Indigenous people now number approximately 40 million people in Latin America -roughly 8 to 10 percent of the region's overall population. The vast majority, some 85 percent, are concentrated in Mesoamerica and the central Andes. In Bolivia and Guatemala, indigenous people constitute over 50 percent of the population; in Ecuador and Peru between 30 and 40 percent; and in Mexico between 10 and 15 percent. Absent a single commonly accepted defi nition of " indigenous " in international law, the international community generally recognizes three broad criteria for defi ning who is indigenous: self-defi nition as a member of an indigenous community; subordination to a dominant society; and historical continuity with precolonial societies. See, e.g., the InterAmerican Development Bank's Strategy for Indigenous Development (extrapolating these criteria from the provisions of the ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries), available at http://http://idbdocs.iadb.org/wsdocs/getdocument.aspx?docnum= 691275 (last visited Jan. 21, 2007).
constituting and consolidating organizations capable of mounting a sustained legal defense of their rights. Nonetheless, in recent years, in many countries across the region, a number of groups have defended indigenous peoples ' claims for legal and political autonomy, for freedom from discrimination, or for protection of their historic territories and natural resources before the national -and regional -courts. 2 These groups include indigenous communities, indigenous legal-defense organizations, nongovernmental organizations (NGOs) or alliances of NGOs, and, on occasion, government institutions -such as human rights ombudsmen or special prosecutors.
In a few exceptional cases, elements of the judiciary have taken a proactive role in defending the collective rights of indigenous people to -for exampleterritory, jurisdictional autonomy, or prior consultation in major economic development initiatives.
The prospects for securing the full range of indigenous peoples ' rights in practice through such actions is highly limited. Their effective guarantee depends on a range of factors, including alternative models of social and economic development, changes in social attitudes, and a commitment to the redistribution of resources. These are not issues that can be decided by the judiciary via test cases. However, the courts ' proactive defense of indigenous rights to difference, autonomy, and protection can be an important factor in the broader struggle to change both government policies and societal attitudes.
This symposium asked how we explain cases where judiciaries defend the rights of marginalized groups and cases where they do not. This article examines the instance of Guatemala, where the judiciary has largely failed to defend the collective rights of indigenous peoples, despite reforms to the legal system that ostensibly were aimed at ensuring respect for indigenous peoples and their fundamental rights. 3 Within the legal fi eld, there has been some greater recognition of indigenous rights, but this has been isolated and extremely incremental. In no sense has a " rights revolution " occurred with respect to the relationship between indigenous peoples and the law. 4 Although the analysis concentrates on Guatemala, the last part of the article contrasts that country's experience with the case of Colombia -where the Constitutional Court has engaged in a creative and proactive defense of indigenous collective rights since 1991. By noting the similarities and differences between the two cases, I hope to highlight the factors that explain the relatively weak role of the courts in Guatemala in defending marginalized groups, in general, and indigenous people, in particular.
In Latin America, three region-wide factors are particularly relevant in explaining the general context in which courts do or do not take an active role in protecting indigenous rights. First, offi cial multiculturalism, which we could refer to as the normative framework; second, judicial reform, which refers to the institutional environment; and, third, trends toward the judicialization of politics, used here to refer to the actors driving the process .
In the 1980s and 1990s, many Latin American states reformed their constitutions in order to recognize their societies as " multicultural, " extending a series of recognitions and collective entitlements to indigenous peoples living within their borders, such as rights to customary law, collective property, and bilingual education. 5 A series of policies were subsequently implemented to advance the new multicultural model. 6 Many states also ratifi ed the International Labour Organization's Convention 169 concerning 4 Epp defi ned a " rights revolution " as " a sustained, developmental process that produced or expanded the new civil rights and liberties. That process has had three main components: judicial attention to the new rights, judicial support for the new rights, and implementation of the new rights. " CHARLES EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS AND SUPREME COURTS IN COMPARATIVE PERSPECTIVE 7 (Univ. Chicago Press 1998). 5 While a detailed comparison of these reforms is beyond the scope of this paper, they included recognition of the offi cial and public nature of indigenous customary law and the jurisdiction of indigenous authorities over internal community affairs in Bolivia, Colombia, Mexico, Nicaragua, Paraguay, and Peru. Six constitutions in Latin America explicitly guarantee rights to bilingual education (other countries provide some provision without an explicit constitutional mandate). New constitutions containing specifi c provision for indigenous rights included Nicaragua (1987) , Brazil (1988) , Colombia (1991) , Peru (1993) , Bolivia (1994) , Ecuador (1998) and Venezuela (1999) . Other constitutions (such as those of Mexico and Guatemala) were modifi ed to take greater account of indigenous claims. For an overview, see Donna Lee Van Cott, Latin America: Constitutional Reform and Ethnic Rights, 53 PARLIAMENTARY AFFAIRS 41 (2000) . The nature and extent of the constitutional rights extended to indigenous peoples through this fi rst round of " multicultural reforms " continues to be a matter of controversy across the region. 6 For example, reforms to facilitate bilingual education or more culturally appropriate health care provisions in indigenous areas, and administrative decentralization reforms, which provided a greater role for indigenous community authorities in the provision and regulation of local services. Despite representing an important step forward in the legal recognition of indigenous collective rights, the paradigm of offi cial multiculturalism has been much criticized. Many rightly view it as a mechanism for reconstituting the hegemony and legitimacy of weak states and fragile democracies, rather than signifying a genuine governmental commitment to guarantee rights to indigenous peoples. It has been condemned as " neo-liberal multiculturalism " -a project that recognizes certain aspects of cultural difference while advancing economic policies that contradict indigenous rights to autonomy in practice.
10 Others have criticized it as an " additive " project that essentially treats indigenous peoples as minorities whose rights can be added on -as it were -to existing frameworks of citizenship, in contrast to a more radical or intercultural model whereby the recognition of indigenous peoples ' rights would imply more profound changes to society as a whole. whatever the broader political motivations for the wave of multicultural reforms advanced during the 1990s, the fact that indigenous peoples ' collective rights are now recognized as part of the block of constitutional norms in many countries has potentially opened up a new role for the judiciary in the defense of those rights. The second contextual factor pertinent to an assessment of the role of the judiciary, with respect to indigenous rights, is judicial reform or institutional change. During the last two decades, the region has witnessed attempts to overhaul and reform justice systems. Many of these efforts are linked to the post -Washington Consensus agenda, so called, which seeks more effective institutional means for ensuring accountability, democratic rule, and the functioning of the market. 12 The nature and extent of the reforms has varied from country to country and across time, 13 but three elements -judicial independence, effi ciency, and access to justice -have featured in most programs. Some of these changes have improved the prospects for the defense of indigenous rights by the courts. For example, measures to ensure greater independence of the judiciary have sometimes involved the creation or strengthening of constitutional chambers or courts, 14 which, at least in principle, favors a more proactive defense of rights by reinforcing powers of judicial review. Other measures include the establishment of entities such as judicial councils (as in Argentina, Colombia, Bolivia, the Dominican Republic, 12 The term " Washington Consensus, " originally coined by economist John Williamson, is used to refer to a package of reforms including trade liberalization and structural adjustment. Ecuador, El Salvador, Guatemala, Honduras, and Paraguay), 15 which aim to increase the political independence of the judicial branch, or a human rights ombudsman, or other institutions (such as the Brazilian Ministerio Público) that have a mandate to bring cases before the courts in defense of collective rights. In Guatemala, for example, services to provide translations of judicial documents and legal defense were instituted in an attempt to make state justice more accessible, culturally and economically, to minority and marginalized groups. 16 Various initiatives to increase access to justice have brought indigenous people closer to the legal apparatus of the state than ever before and have increased the presence of state judicial authorities in indigenous communities. In some cases, this has encouraged greater recourse to the law in pursuit of individual or collective demands. 17 The impact of these highly varied programs of judicial transformation on the prospects for some stronger guarantee of indigenous rights by the courts is hard to measure, much less generalize about. Nonetheless, the process of institutional change is a central element in any analysis.
The third factor, intimately linked to the previous two, is that of the growing trend toward the judicialization of politics in the region. 18 A range of social and political actors, including, of course, a more activist judicial branch, can drive processes of judicialization " from above, " " from below, " and sometimes " from outside. "
19 However, it is the resort by social movements to the courts in defense of their rights that is a notable feature of many contemporary processes of judicialization in Latin America. Such measures may include common legal strategies developed by social movements to defend their individual members when they are indicted in criminal or civil cases (for example, in cases of land occupations or protests against natural resource exploitation). They can also include attempts to prosecute individuals, private entities, or institutions for the violation of collective rights (for example, discrimination cases). 20 Such legal strategies often aim at wider political and social goals. These can include securing greater publicity for a movement's claims and changes in public opinion, or bringing pressure to bear on the executive branch in order to change policies. In most successful cases of the judicialization of rights claims, social movements are aided by networks of lawyers and judges concerned with issues of social justice who help to generate and socialize progressive jurisprudence among the legal profession. 21 Additionally, these networks are often part of transnational advocacy networks, which has the further effect of familiarizing and, thereby, amplifying the experience with the judicialization of rights claims across borders. Such networks are well established for other kinds of social movements, such as human rights organizations, and during the late 1990s they came to represent a signifi cant region-wide phenomenon in the fi eld of indigenous rights. 
Guatemala

The normative framework
In Guatemala offi cial multiculturalism is weak. Rather than an organic national process generated in response to a crisis of governmental legitimacy or to the sustained demands of indigenous organizations, it is best understood as a consequence of the highly internationalized peace process. This process, which was concluded in 1996, brought an end to thirty-six years of armed confl ict. 23 Local indigenous rights organizations had begun to emerge only during the late 1980s, years after the state-perpetrated violence and genocide of the early part of the decade, which had decimated the broad-based popular movements, leaving over 200,000 people assassinated or disappeared. 24 The counterinsurgency violence and its aftermath also meant that indigenous rights organizations in Guatemala tended to be smaller, NGO-type bodies, rather than the mass-based organizations active in, for example, Ecuador or Bolivia. Nonetheless, their demands were amplifi ed by the peace process and signifi cant agreements were reached between the government and guerrillas designed to respect indigenous rights and identity. In addition, following the peace negotiations, the demands of international agencies, multilateral banks, and donors involved in the postconfl ict peace implementation also meant that the Guatemalan state was, to a degree, " multiculturalized, " even in the face of opposition from local elites.
The Agreement on the Identity and Rights of Indigenous Peoples, signed by the government of Guatemala and the guerrillas of the Unidad Revolucionaria Nacional Guatemalteca (URNG) in May 1995, committed the Guatemalan state to implement a series of constitutional reforms recognizing indigenous peoples ' collective rights. 25 These included the right to be subject to customary law, the right to bilingual education, and protections for communally held lands but excluded territorially based autonomy arrangements. After the fi nal signing of the peace agreement in December 1996, a number of indigenous organizations began to draft proposals for constitutional reform. The purpose of these was to ensure the protection of the right of indigenous peoples to select their own authorities and to develop and apply their own forms of law within their communities. Following the terms of the peace agreement and the 1985 Constitution itself, proposals for constitutional reform had to be agreed to fi rst by Congress and subsequently approved in a popular referendum. Following long and complex negotiations between political parties, a package of constitutional reforms was fi nally approved by Congress in October 1998, nearly two years after the peace settlement was complete.
to the electorate for approval. Elements of the private sector orchestrated a virulent campaign against formal recognition of indigenous rights, appealing to racist sentiments and raising fears that this would balkanize the country and encourage " reverse discrimination " against the nonindigenous.
27 The proposed constitutional reforms were eventually rejected, based on an 18 percent turnout of the electorate. 28 The defeat seemed to show that the rights of indigenous people to exercise their own forms of authority and law remain unrecognized. Decisions by indigenous authorities could be overturned by the courts on the grounds that indigenous law was unconstitutional, since the Constitution gives exclusive jurisdiction to the judiciary. 29 In a number of other countries in Latin America, such as Bolivia, Colombia, Ecuador, Mexico, and Peru, indigenous law was recognized via constitutional reforms during the 1980s and 1990s. 30 These reforms promised the subsequent approval of so-called coordinating laws, which would specify jurisdictions, competencies, and procedures to be followed in cases of confl icts between state law and indigenous law, and between individual rights and collective rights. However, such legislative proposals met with little success across the continent, partly because of their controversial subject matter and partly because indigenous peoples ' organizations invariably lacked the political allies necessary to ensure the adoption of such legislation. The rejection of the constitutional reform in Guatemala in 1999 effectively made such legislative proposals superfl uous.
In the absence of constitutional reform, the juridifi cation of indigenous rights is, as a result, extremely weak in Guatemala; this is in contrast with other countries in the region, such as Colombia, Ecuador, or Bolivia. Some of the commitments on indigenous rights made in the peace agreements, for ex ample, those to bilingual education, were subsequently advanced via ordinary legislation 27 A series of paid advertisements were placed in the national press urging a " no " vote. 28 See id. and Jonas, supra note 23, at ch. 8.
without the need for specifi c constitutional reform. 31 However, the issue of recognition of indigenous customary law has proved much more controversial and, indeed, has become one of the key issues around which legal battles for the recognition of indigenous rights have subsequently centered. Indigenous activists and some jurists have argued that two articles of the 1985 Constitution provide a basis for recognizing indigenous authorities, their norms, procedures, and decisions. Article 58 states that " the right of people and communities to their cultural identity in accordance with their values, language and customs shall be recognized. " 32 Article 66 states that " Guatemala is formed by diverse ethnic groups amongst whom are indigenous groups of Mayan descent. The state recognizes, respects and promotes their ways of life, customs, traditions, forms of social organization, use of indigenous dress by men and women, languages and dialects. "
33 Activists argue that " recognizing, respecting and promoting " should imply a proactive stance by state authorities in acknowledging the autonomy of indigenous authorities and their right to exercise customary law.
34
In addition to these constitutional articles, in March 1995, Guatemala ratifi ed ILO 169 -on the rights of indigenous and tribal peoples -one of eleven Latin American states to have done so by December 2006. 35 The convention fi nally entered into force in the country in June 1997. ILO 169 includes three articles (8, 9, and 10) providing indigenous peoples with the right to administer their own forms of justice, as long as these respect fundamental and internationally recognized human rights. 36 At the same it obligates states parties to respect the decisions reached by indigenous peoples and their specifi c forms of justice (in all fi elds of justice -civil, criminal, family, labor, and so forth). 37 It also specifi cally mandates states to give preference to noncustodial forms of sanction for indigenous people. 38 The ratifi cation of ILO 169 by the Guatemalan Congress was highly controversial, and a number of attempts were made to block its adoption. Several legislators requested a consultative opinion from the Constitutional Court, claiming that the convention was incompatible with the Constitution. However, Court held that ILO 169 did not contradict the Guatemalan Constitution. 39 Some jurists argue that article 46 of the Constitution, which gives international human rights conventions and treaties ratifi ed by Guatemala preeminence over domestic law, means that, in effect, ILO 169 is superior to internal legislation. 40 Many Mayan rights activists now prefer to approach the issue of coordination between indigenous law and state law by a judicial rather than legislative route. This implies that when confl icts of competencies and jurisdiction between state law and indigenous law occur that they should be approached on a case-by-case basis, with the goal of forcing the government to uphold its international commitments by respecting the collective rights of indigenous peoples to legal autonomy.
Such an approach has been successfully applied in Colombia for over a decade. There, the Constitutional Court has played a central role in advancing indigenous peoples ' rights to jurisdictional autonomy via its decisions April 2007 Vol. 5: 211
in tutela cases (specific appeals against alleged violation of fundamental rights). 41 The Constitutional Court has developed a doctrine of " minimum legal requirements " ( mínimos jurídicos ) that must be met by indigenous authorities in their exercise of customary law -guarantees of the right to life, to physical integrity, the prohibition of enslavement, and certain guarantees of due process, for example. 42 However, once these minimum require ments are guaranteed, the Court has consistently defended the collective right of indigenous people to autonomy and has strongly discouraged any state intervention to limit it. 43 This stands in contrast to the more conserva tive judicial stance, common in many other countries in the region, which disqualifies indigenous legal proceedings on the basis that they do not meet due process requirements and, therefore, violate human rights. 44 In its practice, the Colombian Constitutional Court has emphasized the need to view human rights and due process through an intercultural lens. Its judgments have often been controversial, but it is notable for its desire to apply the Constitution in a progressive fashion. It . 42 On indigenous autonomy and due process requirements, see, e.g., case no. ST-349/1996; on indigenous autonomy, sanctions and intercultural defi nitions of torture see, inter alia, case no. ST-523/1997. 43 Case no. ST-523/1997 provides a particularly clear statement: " In the view of the court, the limits that indigenous authorities should respect in the exercise of their jurisdictional functions with respect to human rights correspond to an intercultural consensus about what is really intolerable because it threatens the most precious things of man, that is, the right to life and the prohibition against slavery and -by express constitutional requirement -the legality of criminal and civil procedures, this [last] to be understood to mean that all judgments should be carried out in accordance with the norms and procedures of the indigenous community, in line with the specificity of the social and political organization in question, as well as the characteristics of their juridical order … what is required is for the accused to be able to predict [ has also tended to favor religious and ideological pluralism together with ethnic pluralism. 45 In Guatemala there is no clear policy forthcoming from the Guatemalan Supreme Court, Constitutional Court, or the head of the public prosecution service (Fiscal General) with respect to the application of ILO 169 or, indeed, with regard to the legal implications of articles 58 and 66 of the Constitution. Many lawyers tend to view constitutional articles and international conventions as abstract statements of principle rather than justiciable rights, arguing that secondary legislation is required to make the principles into binding law. 46 Some past and current magistrates of the Supreme Court and Constitutional Court are quite open to recognizing indigenous legal autonomy if certain basic guarantees are observed, while many others remain steadfastly opposed to the recognition of legal pluralism. 47 The result is the judicial authorities ' failure to recognize fully the validity of the decisions of indigenous authorities, as explicitly provided for in ILO 169. Certainly, justice offi cials are now more aware of the convention, having received training and talks on the subject, often provided or funded by international cooperation agencies. 48 Yet many are either unclear as to exactly how it should be applied, or they simply ignore it altogether. 49 Many of the measures taken by indigenous authorities are condemned by public prosecutors and judges as criminal actions ( ilícitos penales ). 50 For example, when indigenous authorities detain suspected miscreants, they are charged with illegal detention or kidnapping; and when community authorities impose communal labor obligations, they are accused of imposing forced labor. 51 In addition, lawyers working in private practice 45 has not taken a consistent stance in defense of fundamental rights, much less the collective rights of indigenous peoples. As a consequence of the peace process, a number of new institutions were created with a mandate to defend indigenous peoples ' individual and collective rights.
57 These included offi ces or departments devoted to the indigenous within the state criminal defense services, the human rights ombudsman's offi ce, the public prosecutor's offi ce, and the creation of a special indigenous women's defense offi ce. The Indigenous Defenders ' Offi ces of the state criminal defense service (Defensorías Indígenas del Instituto de la Defensa Penal Público) were created to defend indigenous defendants in penal cases. In addition, the offi ces worked to improve coordination between state law and indigenous customary law. The national offi ce has lodged appeals in defense of collective rights to exercise indigenous law against certain judicial decisions. However, it is not offi cially mandated to initiate legal actions in defense of collective rights. Another institution with a remit to defend indigenous people and monitor abuses of collective rights is the Indigenous Ombudsman's Offi ce within the offi ce of the Human Rights Ombudsman (Procuraduría Indígena de la Procuraduría de Derechos Humanos). This institution receives individual complaints and decides whether the collective rights of indigenous peoples protected under Guatemalan law have been infringed. If such is found to be the case, the ombudsman issues condemnations and provides a detailed legal analysis. However, the offi ce can only recommend prosecutions to the state prosecutor's offi ce (Ministerio Público), not initiate them. 58 The offi ce of Indigenous Rights Prosecutor (Fiscalía de Derechos Indígenas) was created in 2002 as a subsection of the state prosecutor's offi ce, but in 2005 it had yet to begin operations, and much confusion persisted about precisely what its functions would be. 59 Indigenous rights activists hoped that it would prosecute cases of racial discrimination and generally act to defend indigenous peoples ' collective rights via paradigmatic prosecutions, but privately they held out little hope of swift action. 
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Measures to tackle the double discrimination faced by indigenous women were promised, as well, by the peace accords and, in 1999, the Defensoría de la Mujer Indígena (DEMI) was established under the auspices of the presidential commission for human rights. In addition to providing legal advice in specifi c cases, mostly regarding intrafamilial violence and abuse or alimony payments, DEMI also works to promote the collective rights of indigenous women more generally -for example, through publishing periodic reports and lobbying Congress for particular legislative reforms.
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Together these new state institutions constitute important mechanisms for putting indigenous rights on the judicial agenda. However, they are highly dependent on international development funds, and it is doubtful whether the government and judiciary will continue to support them after those funds dry up. Although in different ways, they all monitor compliance with collective rights commitments for indigenous people, it is notable that none of them has a specifi c mandate to defend and advance collective rights through strategic litigation.
Despite the denial of constitutionally specifi c rights to indigenous autonomy, certain aspects of the exercise of indigenous community authority and customary law were strengthened during the 1990s by a number of initiatives for reforming and multiculturalizing the justice system. 62 These were advanced as part of the peace process, which provided a massive increase in funds for justice reform. Donations and loans to the sector between 1996 and 2001 totaled over US$188 million (of nearly $1.9 billion in overall foreign aid promised to support the peace process). 63 Reforms were supported by international donors and agencies such as the World Bank, the InterAmerican Development Bank, the U.S. Agency for International Development, the United Nations Development Programme, and a wide range of bilateral donors. While domestic actors generally agreed that the justice system was weak, they advanced few concrete proposals for change through the peace negotiations. 64 The reliance of the Guatemalan state on external donor funds meant that justice system reform became highly transnationalized in practice. 65 International donors supported measures to increase awareness among indigenous people of their rights and to improve their access to justice. The number of lower courts was increased by a third and extended to predominantly indigenous regions of the country that had previously lacked any judicial presence. 66 Efforts were made to provide more-adequate legal services, both for those accused of crimes and, to a lesser extent, for victims and plaintiffs.
Yet despite some notable advances, the quality of ordinary justice remained extremely poor and highly likely to exclude indigenous people. The majority continue to lack access to the offi cial justice system in their own language. Very few judges or lawyers are Mayan or speak indigenous languages. Litigation is not permitted in indigenous languages, and the numbers of interpreters employed in the justice system is nowhere near suffi cient to meet demand. 67 Most indigenous people lack the economic resources to defend themselves before the courts -as do most Guatemalans -many of whom are also often unable to follow judicial proceedings, seek appropriate remedies, or defend their fundamental rights because of linguistic and cultural barriers. In short, the peace process brought the judicial apparatus of the state closer to indigenous people; it raised their hopes of receiving more-adequate treatment and a defense of their rights through the state institutions and by the courts. Yet these expectations have been largely frustrated. Within such a context, and given the ongoing efforts by numerous actors to raise awareness of collective rights, demands that the state respect indigenous peoples ' rights to jurisdictional autonomy have only increased.
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Actors driving indigenous rights issues to the courts
By the early 2000s, the principal issues in contention, with respect to the collective rights of indigenous peoples in Guatemala, were, fi rst, the legality and jurisdictional autonomy of customary law and, second, the right of prior consultation on development projects and, specifi cally, the exploitation of natural resources in indigenous areas of residence. Both issues are explicitly dealt with and guaranteed by ILO 169. 68 Notably, in the nongovernmental sphere and at the national level, there are no consolidated indigenous rights organi zations or social movements mounting sustained programs of strategic litigation in defense of these rights. In this sense, a process of judicialization of indigenous rights is not in evidence. However, the grassroots efforts of local communities, in asserting their rights to jurisdictional autonomy and prior consultation, have increasingly brought these issues before the courts.
Legality and the jurisdictional autonomy of customary law
During recent years, indigenous authorities throughout the country have become more assertive of their right to resolve disputes and confl icts without the intervention of the state. This is partly because of the ongoing work of indigenous rights activists to strengthen local forms of indigenous authority. It also refl ects the immense frustration with the inability of the offi cial justice system to resolve the problems affecting individuals and communities throughout the country. In the face of high levels of crime, widespread impunity, insecurity, and an acute lack of public confi dence in the judicial authorities, local indigenous authorities, are increasingly demanding their right to deal with more serious crimes, such as rape, aggravated robbery, or murder. 69 Their interventions often are aimed at preventing violence and the summary executions -or lynchings -of suspected criminals by local inhabitants, a practice that has become widespread in Guatemala since the end of the armed confl ict. Yet when they exercise customary law, the indigenous authorities are often threatened with prosecution, for example, for illegal detentions, when they have supervised community assemblies in trying alleged delinquents. 71 Public prosecutors and judges have argued that community-based procedures violate individual due process rights. 72 Offi cials tend simply to ignore or to override the procedures employed or settlements arrived at by indigenous authorities. For example, the state might intervene to detain those accused of crimes when the matter may have already been resolved locally without the intervention of the state authorities. 73 Criminal charges against indigenous authorities are likely to increase unless the Supreme Court adopts a clearer position on interpretation of ILO 169 and the legal status of customary law.
A watershed case occurred in October 2004 when the Supreme Court upheld an appeal lodged by the national Indigenous Defenders Office of the state criminal defense service against the imprisonment of an indigenous man for robbery. 74 In mounting the appeal, the Defenders Office appealed to the principle of ne bis in idem -that no one should be tried twice for the same crime. It argued that the man had been effectively tried by the indigenous community authorities prior to the intervention of state officials, and that his subsequent trial and sentencing were therefore illegitimate. The Supreme Court accepted this argument and freed the man, Francisco Velásquez, on appeal. Velásquez had admitted his part in the armed robbery of a vehicle, and in May 2002 he was tried and sentenced by indigenous authorities in a community assembly in the village of Panajxit, in the province of Santa Cruz del Quiché. In addition to promising to compensate the victim financially, he also received a symbolic public whipping ( azotes ). Following an inflammatory report by a local television station, alleging that a lynching was about to occur, the police and public prosecutor intervened. While the other members of the gang were subsequently released for lack of evidence, Velásquez was sentenced to six years in prison, largely on the basis of his confession -despite the fact that the offended party and the community had accepted the resolution reached by the community authorities. 75 He spent nearly two and a half years in jail before his release. The Supreme Court's decision was seen as an important gain for collective rights, as it effectively recognized indigenous peoples ' rights to jurisdictional autonomy. 76 It also reinforced the earlier consultative opinion handed down by the Constitutional Court in 1996, which stated that according to article 46 of the Constitution, ILO 169 (in common with other human rights treaties ratified by Guatemala) is superior to domestic legislation. 77 In some instances, local judges have proved more receptive in recognizing the jurisdiction of indigenous authorities, provided that certain fundamental guarantees are in place for those accused. In one important case in 2003, a local judge in Totonicapán agreed that, on the basis of ILO 169, indigenous community authorities could judge three individuals accused of robbery in a communal assembly so long as they respected guarantees of due process and presumption of innocence. 78 The following year indigenous authorities in Totonicapán signed an agreement with local justice officials that reaffirms the right of indigenous authorities to issue decrees and carry out sanctions within the community and recognizes the validity of these decisions as long as they do not violate fundamental human rights. 79 Such initiatives represent an important change in the attitude of justice system officials and are the fruit of the ongoing work by activists to sensitize judges to indigenous authorities ' rights to adjudicate. They have 75 The other gang members, who did not openly confess to participation in the robbery, were not tried. However, following the intervention of the Indigenous Defenders Offi ce of the state criminal defense service and Defensoría K'iché, a local Mayan rights NGO, and extended negotiations with the local public prosecutor, an informal mediation occurred in the public prosecutor's offi ce between those accused, the victim, and the indigenous authorities. The other individuals accused admitted their culpability and promised to compensate the victim. See Padilla, supra note 72 . 76 Author's interviews with personnel of Defensoría Indígena, Instituto de la Defensa Penal Pública (May 2005). 77 Case No. 199-1995. GUAT. CONST. art. 46 states: " [t]he general principle is established that in human rights materials, the treaties and conventions accepted and ratifi ed by Guatemala have preeminence over domestic law. " The court held that " the Constitution should be interpreted as a harmonious whole, in which each part is interpreted in line with the rest, no disposition should be considered in an isolated manner, and those conclusions [that] harmonize and [that] do not set different constitutional precepts at odds with each other should be favored. " It further stated that ILO 169 " does not contradict the Constitution, as it does not regulate any matters which are in confl ict with [the Constitution] but rather, to the contrary, deals with aspects which have been considered in constitutional terms in order that they be developed through ordinary legislation. " 78 This case was important as it went beyond a mediation under the " criterio de oportunidad " provided for in art. 25 of the penal procedures code (allowing mediation when the maximum penalty for the crime charged does not exceed fi ve years). The maximum sentence for aggravated robbery is fi fteen years. See Penal Procedures Code, Decree No, 51-1992. at Vrije Universiteit Brussel on July 28, 2010 http://icon.oxfordjournals.org Downloaded from generated unprecedented experiments in the coordination of indigenous law and the official justice system. Yet they remain the rare exception rather than the rule and depend on the openness of local judicial personnel to alternative procedures, rather than on the policy of the highest judicial authorities.
In general terms, ordinary justice in Guatemala continues to be corrupt and ineffi cient. Nowhere is the law rigorously enforced, and most social and political actors expect the justice system to be ineffective. The landmark ruling of the Supreme Court in the Velásquez case remains relatively unknown among lower court judges, who are often poorly trained and little interested in jurisprudential innovations or international human rights conventions. Although a handful of judges are more willing to accept indigenous peoples ' rights to exercise their customary law, the courts still singularly fail to defend these populations, whether in cases concerning individual or collective rights.
Prior consultation
International Labor Organization Convention 169 specifi es that indigenous peoples have a right to prior consultation on development proposals affecting their livelihoods:
In applying the provisions of this Convention, governments shall: consult the peoples concerned, through appropriate procedures and in particular through their representative institutions, whenever consideration is being given to legislative or administrative measures which may affect them directly. (Art. 6.1.a)
The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual wellbeing and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development. In addition, they shall participate in the formulation, implementation and evaluation of plans and programs for national and regional development which may affect them directly. (Art. 7.1) Governments shall ensure that, whenever appropriate, studies are carried out, in co-operation with the peoples concerned, to assess the social, spiritual, cultural and environmental impact on them of planned development activities. The results of these studies shall be considered as fundamental criteria for the implementation of these activities. Indigenous organizations have denounced the frequent manipulation of the process: indigenous peoples and communities may be " consulted, " but their input is rarely taken into account, and if they reject proposed development projects this is invariably ignored. Sometimes talks are carried out with local groups favorable to a project so that companies can maintain they have met international obligations. There have also been accusations of the creation of parallel organizations specifi cally for this purpose. In the face of such manipulation, indigenous peoples have resorted, with increasing frequency, to legal means to try and secure their rights. In Colombia, indigenous rights activists in alliance with environmentalists have challenged the legal validity of contracts between the Colombian government and transnational oil companies, centering on the issue of due consultation. In one landmark case, the Colombian Constitutional Court revoked a concession for oil exploitation, ruling that the indigenous peoples affected had not been duly consulted prior to the signing of the agreement.
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Oil concessions were overturned on similar grounds in Costa Rica, after rights activists lodged petitions with the Sala IV, Costa Rica's Constitutional Court. 82 Ecuadorian indigenous rights activists have fi led complaints with the 80 A particularly controversial case concerns the U'wa indigenous groups in Colombia, Case No. SU-039/1997 (Constitutional Court of Colombia), which for more than fi fteen years fought a complex legal battle against oil exploration in their territories, involving complaints before the Supreme Court, the Constitutional Court, and the Inter-American Commission of Human Rights. In each case, the key issue was whether the government had undertaken adequate consultation with indigenous groups prior to granting licenses for exploration. In the face of continued protests by U'wa groups, in January 2006 a decision by the Council of State ( Consejo de Estado ) held that the government had met its legal obligations with respect to prior consultation, that the lack of agreement between the government and the affected communities and the latter's refusal to take part in a consultation process, did not affect the legality of the initiation of oil exploration. Ecuadorean Supreme Court, alleging the government's violation of ILO 169 by failing to ensure that oil companies consulted with the Shuar and Achuar peoples before beginning exploration on their lands. 83 Cases have also been taken before the human rights system of the Organization of American States. Since 1997, the U'wa people, in alliance with a group of NGOs, have been pursuing claims before the Inter-American Commission for Human Rights aimed at enjoining the Colombian government from allowing the Oxy and Shell oil companies to drill on U'wa land. As a result of this ongoing process, they have succeeded in compelling acknowledgment of their right to be involved in genuine consultations on the matter. 84 In 2001, in the celebrated Awas Tingni case, the Inter-American Court of Human Rights confi rmed that indigenous peoples have collective rights not just to the land they occupy but also to its resources. 85 The judges declared that the community's rights to territory and to judicial protection had been violated by the Nicaraguan government when it granted concessions to a Korean lumber company to log on the community's traditional land.
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Such examples indicate how indigenous communities and their allies across Latin America are judicializing their claims, resorting to national and transnational legal resources to contest the accelerating exploitation of natural resources in their territories, which is part and parcel of the neoliberal development model. As indigenous peoples ' right to due consultation is confi rmed in different legal forums, more and more activists are resorting to such abstract principles in an effort to protect their environment and livelihoods.
Faced with the inability or unwillingness of the legislature or the judiciary to protect their internationally recognized right to prior consultation, more and more indigenous actors in Guatemala are adopting paralegal means to assert this right. Linking different communities and indigenous authorities across the country, indigenous rights activists have mobilized together with other popular organizations and NGOs in opposition to the exploitation of natural resources, such as oil and minerals, by multinational companies. 87 A recent example illustrates the ways in which national legislation and transnational interchanges are being pursued in defense of local interests. In 2004 and 2005, indigenous community activists in the department of San Marcos mobilized to call on the government to annul the Marlin project, a concession for opencast gold and silver mining and processing in the municipalities of Sipacapa and San Miguel Ixtahuacán supported by the World Bank. 88 The license had been granted in 1996 to Montana Exploradora S.A., a subsidiary of Canadian mining company Glamis Gold, although the company only began operations in 2004. Protests soon gained pace and drew support from environmentalists, the Catholic Church, and indigenous and popular organizations in other departments of the country. The issue of due consultation was put to the test in a contest between Montana Exploradora and local activists. When Glamis applied to the World Bank's International Financial Corporation for support for the Marlin project, it had to organize consultations as a requirement to receive the loan. The company claimed it had spoken to around 3,000 people in San Marcos. However, many of the people supposedly consulted claimed that the mine had been presented as a fait accompli, that little information was given about the environmental and health impact it might have, and that they were given no chance to make any decisions about the project. In June a public consultation was announced by the municipal authorities of Sipacapa, San Marcos, to be held via community assemblies in different villages. Montana Exploradora immediately tried to impede the vote, seeking a legal injunction to order the municipality to suspend proceedings and forcing the municipal mayor to back down. However, the local Community Development Council, a body set up as part of the ongoing process of municipal decentralization, held the consultation regardless. In all, eleven out of thirteen villages voted against the mining development, most unanimously. 87 When interviewed by author in April 2005, representatives of the Consejo de los 48 cantones de Totonicapán said they aimed to build a regional Consejo de Autoridades Indígenas in the western departments of the country, with the aim of coordinating lobbying on mining, environmental, and other issues affecting the communities. They were seeking support from the Asociación de Abogados Mayas to help them refi ne their legal arguments. The legality of the popular consultation was debated in the national press for weeks. 89 The Ministry of Energy and Mines sought an injunction from the Constitutional Court, claiming that the popular vote was unconstitutional. However, the Court upheld the villagers ' right to vote, citing ILO 169 and article 65 of the 2002 municipal code, which states that when an issue particularly affects the rights and interests of indigenous communities, municipal councils will carry out consultations at the request of those communities or authorities. 90 The Sipacapa consultation was the fi rst time that an exercise of this type was held in Guatemala with the aim of both supporting ILO 169 and strengthening its general application. Additional quasi-legal actions against the Marlin mining concession were fi led outside Guatemala by popular organizations and NGOs. A Guatemalan trade union confederation fi led a complaint with the ILO itself, alleging that the government had failed to meet its obligations to ensure due consultation. In addition, a local environmental NGO, together with representatives from Sipacapa, fi led a complaint with the Compliance Advisory Ombudsman, the offi ce that investigates complaints about projects funded by the World Bank's International Financial Corporation. In August 2005, the World Bank's Compliance Advisory Ombudsman issued a report stating that the bank had failed to consult adequately with the local community or to evaluate properly the environmental and humanitarian impact of the mine. 91 
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While the outcome of these transnational actions and of the consultation itself remains uncertain, they represent a watershed in the recourse to national and international legal institutions in defense of indigenous peoples ' natural resources and territories. 92 Subsequent to the Sipacapa poll, other local communities have followed suit, organizing similar consultation processes in opposition to pro posals for natural resource exploitation. 93 Nonetheless, compared with other cases in Latin America, the judicialization of indigenous rights claims via processes of legal mobilization remains weak in Guatemala. There is currently much discussion about how best to defend the collective rights of indigenous peoples, such as rights to land, natural resources, or due consultation as specifi ed in ILO 169. 94 While there is little confi dence in the national justice system, many indigenous rights activists argue that taking cases to court can play an important role in raising awareness about collective rights and may contribute to changes in government policy. 95 Some NGOs are discussing the development of programs of strategic litigation, but they face serious fi nancial and logistical constraints. 96 Nonetheless, it is clear that indigenous activists, communities, and organizations are seeking, with ever greater frequency, new ways of mobilizing domestic and international legal resources and rights frameworks in defense of their interests.
Conclusions and comparative refl ections
Despite the important precedents established by higher and lower courts, discussed above, the judiciary in Guatemala has not defended the collective rights of indigenous peoples with any great consistency. In this fi nal section I want to compare briefl y Guatemala with the (perhaps exceptional) case of Colombia. 92 The results of the consultation were presented to the Guatemalan Congress in June 2005. Congress promised to investigate whether or not the results are binding, a process which could take months or even years. As far as could be ascertained, no congressional response has been published to date. In the meantime construction of the mine and plant for cyanide processing of the ore continues. How do we explain the relative absence of judicial action to defend indigenous rights in Guatemala and the progressive and activist role of the Constitutional Court in Colombia? Obviously what follows does not in any way pretend to be a comprehensive comparison. Yet some refl ection on the Colombian case can help highlight, perhaps, the specifi cities in Guatemala and the prospects for a greater judicial defense of indigenous peoples ' collective rights in the future. Four elements seem to be particularly relevant: (1) the political context within which rights become justiciable norms; (2) institutional factors, particularly the mechanisms available for the judicial defense of rights; (3) judicial culture and the relationship of the judiciary to the executive and legislature; and (4) the nature and strategy of social movements.
The political context within which indigenous rights become justiciable norms
In Guatemala the process of attempted constitutional reform and judicial transformation in order to recognize indigenous peoples ' collective rights was highly transnationalized and closely bound up with the peace process. It is notable that domestic elites displayed little or no political will to ensure that these commitments were successfully incorporated into national law. This situation contrasts with that of Colombia, where the 1990 -91 constituent assembly may be seen as an attempt to reconstruct and broaden the national democratic pact in the face of extreme political violence and corruption. While indigenous peoples ' organizations and other social movements played a significant role in the Colombian constituent assembly, 97 in Guatemala the involvement of the indigenous movement in drafting the proposed constitutional reforms (following the signing of the fi nal peace agreement in 1996) was extremely limited. Indigenous organizations had focused their energies on securing agreements on collective rights within the peace negotiations. This was largely facilitated by the balance of forces and the highly international nature of the peace process. However, their leverage with regard to the subsequent process of constitutional reform was negligible.
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One of the most obvious differences between the two countries lies in their respective constitutions. The 1991 Colombian Constitution includes not only individual civil and political rights but also collective social and economic rights. The constituent assembly, which included a number of sectors previously excluded from power, raised expectations that the Constitution would be effectively enforced and new rights guaranteed in practice. By contrast, the 97 Three indigenous delegates were elected to the Constituent Assembly out of seventy elected from lists presented by parties and social movements. For discussion of their infl uence in the assembly, see DONNA LEE VAN 1985 Guatemalan Constitution was drafted in a constituent assembly that was largely orchestrated by the outgoing military regime. Although it did produce articles recognizing indigenous cultural rights, there was little room set aside for the representation of social movements or indigenous groups in the drafting process. Important advances were subsequently made in the recognition of indigenous rights through the peace process. However, the defeat of the constitutional reform package in 1999 meant that the juridifi cation of indigenous peoples' collective rights remained weak. In the absence of strong constitutional guarantees, indigenous communities and activists have looked to the international instruments ratifi ed by the Guatemalan state to guarantee their rights, specifi cally to ILO 169. However, the legal status of indigenous rights to jurisdictional autonomy and to due consultation remains highly controversial.
Institutional factors, particularly mechanisms available for the judicial defense of rights
In Colombia, the 1991 Constitution established not only a wide range of rights but also legal mechanisms for their protection. Direct popular access to judicial review is provided for through the mechanism of tutela . 99 The Constitutional Court's jurisprudence on tutela appeals has defended indigenous rights and, more generally, interpreted rights guarantees in a progressive fashion.
100 Tutela writs are cheap, easy to lodge, and widely used by different sectors of the population. In the fi rst ten years of the new Constitution over 450,000 tutela actions were brought before the courts. By contrast, direct popular access to judicial review in Guatemala -the mechanism of amparo -is not so citizen-friendly. 101 Whereas the tutela can be used by anyone to protest a violation of their constitutional rights before the courts without the need for a lawyer or written documentation, it is impossible to fi le an amparo writ without the support of a lawyer. 102 In fact, it is notorious that recourse to amparo tends to be used more often as a delaying tactic by those attempting to evade justice 99 COLOM. CONST. art. 86. than as an accessible means for the underprivileged sectors to defend their fundamental rights. Defense lawyers frequently abuse the amparo, alleging a violation of constitutional rights of due process, in an attempt to delay or prevent criminal prosecutions of their clients. 103 In Colombia, tutela writs must be decided by the courts within ten days 104 and are generally dealt with quickly. In Guatemala, the average duration of an amparo appeal is over three months, even though the law expressly sets shorter time requirements. 105 Repeated attempts have been made to reform the amparo law to prevent its abuse by litigants, but, to date, these have met with little success in Congress. 106 In short, not only are the collective rights guaranteed by the Constitution weak in Guatemala, so too are the mechanisms for popular access to constitutional review. Whereas in Colombia the tutela is now fi rmly established as an important resource for social movements to advance their demands through the courts, the same cannot be said of the amparo in Guatemala.
Judicial culture and the relationship of the judiciary to the executive and legislature
In Colombia, the progressive stance adopted by the Constitutional Court with respect to the defense and guarantee of indigenous peoples ' collective rights can be partly explained by broader historical trends in the relationship between the judiciary and the other branches of government. The judiciary has traditionally played an important role in national political life. Indeed, as a number of analysts have argued, the hyperlegality of institutional life in Colombia is related not only to strategies adopted by elites to secure their legitimacy but also to a deep-rooted historical tradition of relative judicial independence from executive power and judicial review. 107 In Guatemala, by contrast, the judiciary has historically been subordinate to executive and, specifi cally, to military power. This partly explains its singular failure to defend the fundamental rights of citizens in the face of grave and systematic violations of human rights perpetrated by the state during the counterinsurgency war. The transition to constitutional rule in the 1980s and the peace process of the 1990s introduced a number of mechanisms to increase judicial movements to judicialize their claims. This is not so much the case in Guatemala. In addition to the normative and institutional impediments to judicializing indigenous collective rights, there is less consensus within the organized indigenous movement that a judicial strategy is the best option. The chance of securing signifi cant gains through the courts is slim. In addition, the resource constraints facing indigenous organizations are huge. In contrast to Colombia, there is no one element of the judiciary that is widely perceived as a champion of collective rights. Nonetheless, human rights organizations have pursued their demands against impunity through the courts for many years and in increasingly innovative ways including, for example, the current attempts to secure prosecutions of former military offi cers for genocide.
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The strategic use of law by social movements remains incipient, but it is a growing trend. The indigenous movement in Guatemala faces a structural problem: its leaders tend to be educated, urban elites who confront major difficulties in convincing the majority of indigenous people -most of whom are poor, illiterate peasants -of the utility of adopting strategies of legal mobilization. Yet recent developments indicate that indigenous activists and communities throughout the country are starting to employ appropriate legal instruments in new and creative ways. Ultimately, the judiciary in Guatemala has adopted a reactive rather than a proactive stance on indigenous collective rights. Nonetheless, in the medium term, the courts may yet prove to be a forum for advancing a new conception of rights.
